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Federal Deposit Insurance Corporation § 360.5 

stock, which shall have priority within 
this paragraph (a)(10) in accordance 
with the terms of the written instru-
ments that evidence such claims. 

(b) Interest after the date of default 
on claims under paragraph (a)(6) of this 
section shall be at a rate or rates ad-
justed monthly to reflect the average 
rate for U.S. Treasury bills with matu-
rities of not more than ninety-one (91) 
days during the preceding three (3) 
months. 

(c) [Reserved] 
(d) All unsecured claims of any cat-

egory or class or priority described in 
paragraphs (a)(1) through (a)(10) of this 
section shall be paid in full, or provi-
sion made for such payment, before 
any claims of lesser priority are paid. 
If there are insufficient funds to pay all 
claims of a category or class in full, 
distribution to claimants in such cat-
egory or class shall be made pro rata. 
Notwithstanding anything to the con-
trary herein, the receiver may, at any 
time, and from time to time, prior to 
the payment in full of all claims of a 
category or class with higher priority, 
make such distributions to claimants 
in priority classes outlined in para-
graphs (a)(1) through (a)(6) of this sec-
tion as the receiver believes are rea-
sonably necessary to conduct the re-
ceivership, 

Provided that the receiver determines 
that adequate funds exist or will be re-
covered during the receivership to pay 
in full all claims of any higher priority. 

(e) If the association is in mutual 
form, and a surplus remains after mak-
ing distribution in full of allowed 
claims as set forth in paragraphs (a) 
and (b) of this section, such surplus 
shall be distributed to the depositors in 
proportion to their accounts as of the 
date of default. 

(f) Under the provisions of section 
11(d)(11) of the Act (12 U.S.C. 
1821(d)(11)), the provisions of this § 360.3 
do not apply to any receivership estab-
lished and liquidation or other resolu-
tion occurring after August 10, 1993. 

[53 FR 25132, July 5, 1988, as amended at 53 
FR 30667, Aug. 15, 1988. Redesignated and 
amended at 54 FR 42801, Oct. 18, 1989, and fur-
ther redesignated and amended at 55 FR 
46496, Nov. 5, 1990; 58 FR 43070, Aug. 13, 1993. 
Redesignated at 58 FR 67664, Dec. 22, 1993; 60 
FR 35488, July 10, 1995] 

§ 360.4 Administrative expenses. 
The priority for administrative ex-

penses of the receiver, as that term is 
used in section 11(d)(11) of the Act (12 
U.S.C. 1821(d)(11), shall include those 
necessary expenses incurred by the re-
ceiver in liquidating or otherwise re-
solving the affairs of a failed insured 
depository institution. Such expenses 
shall include pre-failure and post-fail-
ure obligations that the receiver deter-
mines are necessary and appropriate to 
facilitate the smooth and orderly liq-
uidation or other resolution of the in-
stitution. 

[60 FR 35488, July 10, 1995] 

§ 360.5 Definition of qualified financial 
contracts. 

(a) Authority and purpose. Sections 
11(e) (8) through (10) of the Federal De-
posit Insurance Act, 12 U.S.C. 1821(e) (8) 
through (10), provide special rules for 
the treatment of qualified financial 
contracts of an insured depository in-
stitution for which the FDIC is ap-
pointed conservator or receiver, includ-
ing rules describing the manner in 
which qualified financial contracts 
may be transferred or closed out. Sec-
tion 11(e)(8)(D)(i) of the Federal De-
posit Insurance Act, 12 U.S.C. 
1821(e)(8)(D)(i), grants the Corporation 
authority to determine by regulation 
whether any agreement, other than 
those identified within section 
11(e)(8)(D), should be recognized as 
qualified financial contracts under the 
statute. The purpose of this section is 
to identify additional agreements 
which the Corporation has determined 
to be qualified financial contracts. 

(b) Repurchase agreements. The fol-
lowing agreements shall be deemed 
‘‘repurchase agreements’’ under section 
11(e)(8)(D)(v) of the Federal Deposit In-
surance Act, as amended (12 U.S.C. 
1821(e)(8)(D)(v)): A repurchase agree-
ment on qualified foreign government 
securities is an agreement or combina-
tion of agreements (including master 
agreements) which provides for the 
transfer of securities that are direct 
obligations of, or that are fully guaran-
teed by, the central governments (as 
set forth at 12 CFR part 325, appendix 
A, section II.C, n. 17, as may be amend-
ed from time to time or 12 CFR 324.2 
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(definition of sovereign exposure), as 
applicable) of the OECD-based group of 
countries (as set forth at 12 CFR part 
325, appendix A, section II.B.2., note 12 
as generally discussed in 12 CFR 324.32) 
against the transfer of funds by the 
transferee of such securities with a si-
multaneous agreement by such trans-
feree to transfer to the transferor 
thereof securities as described above, 
at a date certain not later than one 
year after such transfers or on demand, 
against the transfer of funds. 

(c) Swap agreements. The following 
agreements shall be deemed ‘‘swap 
agreements’’ under section 
11(e)(8)(D)(vi) of the Federal Deposit 
Insurance Act, as amended (12 U.S.C. 
1821(e)(8)(D)(vi)): A spot foreign ex-
change agreement is any agreement 
providing for or effecting the purchase 
or sale of one currency in exchange for 
another currency (or a unit of account 
established by an intergovernmental 
organization such as the European Cur-
rency Unit) with a maturity date of 
two days or less after the agreement 
has been entered into, and includes 
short-dated transactions such as to-
morrow/next day and same day/tomor-
row transactions. 

(d) Nothing in this section shall be 
construed as limiting or changing a 
party’s obligation to comply with all 
reasonable trading practices and re-
quirements, non-insolvency law re-
quirements and any other require-
ments imposed by other provisions of 
the FDI Act. This section in no way 
limits the authority of the Corporation 
to take supervisory or enforcement ac-
tions, or to otherwise manage the af-
fairs of a financial institution for 
which the Corporation has been ap-
pointed conservator or receiver. 

[60 FR 66865, Dec. 27, 1995, as amended at 78 
FR 55595, Sept. 10, 2013] 

§ 360.6 Treatment of financial assets 
transferred in connection with a 
securitization or participation. 

(a) Definitions— (1) Financial asset 
means cash or a contract or instru-
ment that conveys to one entity a con-
tractual right to receive cash or an-
other financial instrument from an-
other entity. 

(2) Investor means a person or entity 
that owns an obligation issued by an 
issuing entity. 

(3) Issuing entity means an entity that 
owns a financial asset or financial as-
sets transferred by the sponsor and 
issues obligations supported by such 
asset or assets. Issuing entities may in-
clude, but are not limited to, corpora-
tions, partnerships, trusts, and limited 
liability companies and are commonly 
referred to as special purpose vehicles 
or special purpose entities. To the ex-
tent a securitization is structured as a 
multi-step transfer, the term issuing 
entity would include both the issuer of 
the obligations and any intermediate 
entities that may be a transferee. Not-
withstanding the foregoing, a Specified 
GSE or an entity established or guar-
anteed by a Specified GSE shall not 
constitute an issuing entity. 

(4) Monetary default means a default 
in the payment of principal or interest 
when due following the expiration of 
any cure period. 

(5) Obligation means a debt or equity 
(or mixed) beneficial interest or secu-
rity that is primarily serviced by the 
cash flows of one or more financial as-
sets or financial asset pools, either 
fixed or revolving, that by their terms 
convert into cash within a finite time 
period, or upon the disposition of the 
underlying financial assets, and by any 
rights or other assets designed to as-
sure the servicing or timely distribu-
tions of proceeds to the security hold-
ers issued by an issuing entity. The 
term may include beneficial interests 
in a grantor trust, common law trust 
or similar issuing entity to the extent 
that such interests satisfy the criteria 
set forth in the preceding sentence, but 
does not include LLC interests, part-
nership interests, common or preferred 
equity, or similar instruments evidenc-
ing ownership of the issuing entity. 

(6) Participation means the transfer or 
assignment of an undivided interest in 
all or part of a financial asset, that has 
all of the characteristics of a ‘‘partici-
pating interest,’’ from a seller, known 
as the ‘‘lead,’’ to a buyer, known as the 
‘‘participant,’’ without recourse to the 
lead, pursuant to an agreement be-
tween the lead and the participant. 
‘‘Without recourse’’ means that the 
participation is not subject to any 

VerDate Sep<11>2014 11:32 Mar 04, 2016 Jkt 238039 PO 00000 Frm 00896 Fmt 8010 Sfmt 8010 Y:\SGML\238039.XXX 238039w
gr

ee
n 

on
 D

S
K

2V
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R


		Superintendent of Documents
	2016-07-08T09:37:24-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




